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MOTION TO INTERVENE AND QUASH WRIT OF EXECUTION

Intervenor, the Ministry of Defense of the Bolivarian Republic of Venezuela (the
“Ministry”), hereby files this Motion to Intervene and Quash the Writ of Execution issued by this
Court on July 26, 2017 (the “Writ”) in favor of Plaintiff, Crystallex International Corporation
(“Crystallex™), and in support states:

INTRODUCTION

Twenty-four years after the creation of the Trust Agreement, and fifteen years after the
Southern District of Mississippi ruled that the Trust Agreement holds funds in trust, Crystallex
would have this Court decide that the Trust is not a trust. Crystallex would also have this Court
believe many things the documents do not say, each of which is a grounds for quashing the Writ:

. The Ministry’s obligation to pay is not an interest subject to attachment. See

Ladjevardian v. The Republic of Argentina, No. 04-CV-2710 (TPG), 2016 WL
3039189, at *2 (S.D.N.Y. May 26, 2016).

. Because the Trust exists, the Ministry has no title in the funds and cannot “use”
them sufficient to make them immune from execution. See id.

. Crystallex has a judgment against the Bolivarian Republic of Venezuela (the
“Republic™), not the Ministry, and Crystallex has provided no grounds to undo the
separation between the two. See EM Ltd. v. Banco Central de la Republica
Argentina, 800 F.3d 78, 99 (2d Cir. 2015).

. The Ministry cannot “use” funds that are frozen by an injunction. EM Ltd. v. The
Republic of Argentina, 2010 WL 2399560, at *4 (S.D.N.Y. June 11, 2010).

. As the Trust says, the purpose of the funds is a “military activity,” meaning the
funds are immune. See 28 U.S.C. § 1611.

. There is already an injunction over these funds in Mississippi. See Ex. A.

. The judgment does not include Ministry. The Writ cannot either. Bayer & Willis
Inc. v. Republic of Gambia, 283 F. Supp. 2d 1, 7 (D.D.C. 2003).*

! For the avoidance of doubt, the Ministry is only intervening to protect whatever rights and
obligations under the Trust. This is not a waiver of service, immunity from jurisdiction or
attachment, or a waiver of any other right.
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FACTUAL AND PROCEDURAL BACKGROUND

The Underlying Contract with Ingalls and the Trust with BNYM

1. In 1997, the Ministry of Finance of the Republic of Venezuela (now the
“Bolivarian Republic of Venezuela,” and in all cases the “Republic”), issued “global notes” in
the amount of 315,000,000 USD. The proceeds of the issuance were placed in an account with
Bank of New York Mellon (“BNYM?”). From their issuance, the proceeds had a specific purpose.
To receive the bond proceeds, the Republic created a trust with BNYM as trustee (the “Trust”).
This arrangement was memorialized in an agreement (the “Trust Agreement”), a copy of which
is attached as Exhibit A. The only parties to the Trust Agreement are the Republic and BNY M.

2. The Trust Agreements states it has been funded with 315,000,000 USD for the
purpose of paying for the Republic’s obligations in a potential contract (the “Contract”) with
Litton Ingalls Shipbuilding, Inc. (now “Huntington Ingalls” and referenced herein as “Ingalls”).
The Trust Agreement contains a number of defining characteristics.

3. The Trust Agreement is not classified as “Secret,” but the Contract is. The Trust
Agreement lists members of the Venezuelan Armed Forces as authorized agents of the trust
created by the Trust Agreement, and only a member of the Venezuelan Armed Forces or
Ministry of Defense can authorize payments from the trust for items related to the Contract.

4. Both Ingalls and the Ministry of Defense executed the Contract, and the Contract
contains a cover page that representatives of both undoubtedly read. The cover page states that
the Contract is “Secret” and that any disclosure of the Contract is subject to compliance with
security protocols within the Venezuelan Armed Forces. See Contract Cover Page, a true and

correct copy with its translation attached as Exhibit B.
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5. Although counsel does not have the authority to release the terms of the Contract,
suffice to say that there is little doubt that the Contract was for the purpose of repair of two war
frigates and their related elements, such as helicopters, anti-aircraft missiles, and similar items.

The Underlying Dispute Between Ingalls and the Ministry

6. In 2002, Ingalls decided to sue the Ministry for claims arising under the Contract
in a case styled Northrup Grumman Ship Systems, Inc. v. Ministry of Defense of the Republic of
Venezuela, Case No. 02-CV-00785 (S.D. Miss.) (the “Mississippi Proceedings™). Ingalls filed
suit in the Southern District of Mississippi (the “Mississippi Court”), and it requested a
preliminary injunction directed at BNYM, not the Ministry. There is no mention of the Republic
as a party to the Mississippi Proceedings.

7. A temporary injunction issued on November 6, 2002, which is attached to this
Motion as Exhibit C (the “Injunction”). The Injunction ordered that BNYM “is hereby restrained
from transferring, or allowing to be transferred, any funds from the Republic of Venezuela Trust
Account No. XXXX14 for any purpose other than to pay Ingalls in accordance with the trust
agreement...”

8. The Ministry was not present at the hearing on the Injunction and BNYM took no
position on the merits of the request, other than not to oppose it. The Injunction found that
BNYM may suffer limited harm and ordered Ingalls to post a small bond. The Order’s directions
are to Ingalls and BNYM. The Order consistently refers to the underlying asset as funds in a
“trust account.”

9. The parties were ordered to arbitration in December 2010, and an award is
expected no later than December 5, 2017. In the meantime, the Injunction remains in full force
and effect. The Ministry does not believe the Injunction is warranted, a position it has asserted in

the arbitration. Crystallex has not intervened in the Mississippi Proceedings.
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The Underlying Dispute with Crystallex

10. Based on a completely separate dispute unrelated to Ingalls, Crystallex
International Corporation (“Crystallex” or “Petitioner”) initiated arbitration proceedings against
Venezuela in 2011. An arbitral tribunal issued an award against Venezuela in 2016, which the
District Court for the District of Columbia (the “D.C. Court”) confirmed on March 25, 2017, in a
case styled Crystallex Int’l Corp. v. Bolivarian Republic of Venezuela, Case No. 16-CV-661, DE
31 (D.D.C)).

11. Thereafter, Crystallex moved the D.C. Court for an order “pursuant to 28 U.S.C.
8 1610(c), determining that a reasonable period of time has elapsed since this Court’s March 25,
2017 Order” and “permitting, for good cause, Crystallex to register the Court’s Judgment in
other judicial districts of the United States ... pursuant to 28 U.S.C. § 1963.” (Case No. 16-CV-
661, DE 36, p. 1).

12. Notably, the Court declined to adjudicate whether certain assets would ultimately
be attachable by Crystallex. As the DC Court noted, “[the] Court’s determination that good cause
exists to register the judgment has no bearing on whether any assets will ultimately be ‘leviable’
to satisfy [a] judgment.” (Case No. 16-CV-661, DE 39, p. 4). Judgement was entered against
Venezuela on April 7, 2017. (Case No. 16-CV-661, DE 33).

13. This Court registered the Judgment on June 15, 2017 in a case styled Crystallex
Int’l Corp. v. Bolivarian Republic of Venezuela, Case No. 17-mc-205, DE 1 (S.D.N.Y.).
Thereafter, Crystallex filed the instant ex parte application to attach the funds currently held by
BNYM pursuant to the Trust Agreement. Despite the Injunction, which forbids BNYM from

transferring funds out of the trust account for any purpose other than to pay Ingalls, Crystallex
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urged this Court to keep its application under seal out of an ostensible fear that Venezuela would
remove the funds from the trust. (Case No. 17-MC-205, DE 12-2.)

14, Crystallex’s ex parte application was granted on July 25, 2017, and the Writ was
issued the next day. (Case No. 17-MC-205, DE 12-4.)

15. Crystallex then filed a turnover petition against BNYM in this Court directing
BNYM to turn over the funds held in trust in partial satisfaction of its Judgment against the
Republic. The Republic is challenging the turnover petition contemporaneously with this
Motion.

16. For the reasons explained below, the Writ is due to be quashed.

ARGUMENT AND MEMORANDUM OF L AW

l. The Ministry has met all of the criteria to intervene in this action
Federal Rule Civil Procedure 24 governs intervention in a federal action. Rule 24(a)
expressly provides:
On timely motion, the court must permit anyone to intervene
who...claims an interest relating to the property or transaction that
is the subject of the action, and is so situated that disposing of the
action may as a practical matter impair or impede the movant’s

ability to protect its interest, unless existing parties adequately
represent that interest.

Under Rule 24, a putative intervenor of right must establish four criteria: “the applicant must (1)
file a timely motion; (2) claim an interest relating to the property or transaction that is the subject
of the action; (3) be so situated that without intervention the disposition of the action may impair
that interest; and (4) show that the interest is not already adequately represented by existing
parties.” Butler, Fitzgerald & Potter v. Sequa Corp., 250 F.3d 171, 176 (2d Cir. 2001). “Rule
24(a) should be liberally interpreted.” Twentieth Century-Fox Film Corp. v. Jenkins, 7 F.R.D.

197, 199 (S.D.N.Y. 1947) (citations omitted).
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The Motion satisfies all four criteria. This motion is timely, coming early in the case
before any other party has filed a response. The Ministry also has a strong interest in the
transaction at issue. If the Writ stands and the Trust is invaded, the Ministry will not have the
funds to pay any amounts due under the Contract, should such a scenario arise. Although the
interest identified for the purposes of intervention is apparent, it is not the kind of interest that is
subject to execution or attachment, as discussed below. Finally, the Ministry’s interest in this
action cannot be adequately represented by Respondent. As a sovereign entity and authorized
agent to issue instructions under the Trust, the Ministry can raise arguments unavailable to
Respondent, and possesses information that Respondent does not. Having met all four elements,
this Court should grant the Ministry’s motion to intervene.

In addition, Crystallex can hardly oppose the Ministry’s request to intervene.
The Ministry is not the judgment debtor—the judgment issued by the D.C. Court clearly does not
name the Ministry. But Crystallex has apparently asserted that the Ministry is the judgment
debtor through the text of the Writ. If Crystallex wants to argue that the Ministry is the judgment
debtor, then it certainly has no grounds to oppose the Ministry’s motion to intervene.

1. Crystallex failed to satisfy the requirements of CPLR 5230 because the Republic
lacks an interest in the property sought in the Writ

The Writ should be quashed because the Ministry does not have an “interest” in the
property that can be attached, as CPLR 5230 interprets that term. According to the Trust
Agreement, the Trust assets are to be used to satisfy the Ministry’s contractual obligation to
Ingalls, with a contingent residual interest to the Ministry of Finance, which is a separate entity
from the Republic. The Ministry possesses only an obligation to pay Ingalls under the Trust
Agreement, and Crystallex cannot properly list any interest the Ministry may have as part of the

Writ. This Court should therefore quash the writ as it relates to the Ministry.
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Listing the Ministry of Finance on the Writ does not create an interest in the Republic
that Crystallex can attach. While there is not an extensive amount of jurisprudence related to the
attachment of sovereign assets according to CPLR, the Court can look to CPLR 5225 as an
interpretive aid. The companion statute of CPLR 5225 contains one of the same requirements
present in CPLR 5230, i.e., that the judgment debtor have an “interest” in the property upon
which the judgment creditor seeks execution. In the strikingly similar case of Ladjevardian v.
The Republic of Argentina, No. 04-CV-2710 (TPG), 2016 WL 3039189, at *2 (S.D.N.Y. May
26, 2016), aff’d sub nom. Mohammad Ladjevardian, Laina Corp. v. Republic of Argentina, 663
F. App’x 77 (2d Cir. 2016), this Court found that the judgment debtor lacked an interest in the
corpus of a trust used to satisfy its contractual obligations. In Ladjevardian, the government of
Argentina defaulted on a sizeable bond issue, and reached a settlement agreement with its
bondholders. This settlement was to be funded by a separate series of bonds, the proceeds of
which were committed to a trust with (coincidentally) BNYM. A bulk of the trust assets were to
be used to satisfy Argentina’s obligations under its settlement agreement, while any remainder
was to be remitted to the Central Bank of Argentina. A group of holdout bondholders had
declined to settle, and pursued Argentina through a turnover action aimed at seizing the corpus of
the trust. This Court denied their turnover petition, finding that neither part of the applicable
analysis was satisfied.

The Court found that Argentina did not have any interest in the trust assets. Because the
entirety of the assets went either toward Argentina’s settlement obligations or to the Central
Bank, none of it remained for the Republic itself. See id. at *3. Accordingly, the first part of the
analysis was not satisfied. The petitioners argued that Argentina was trying to deceive its

creditors by naming the Central Bank as a potential beneficiary, and that the residue of the trust
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would ultimately flow back to Argentina through the Central Bank in some form of benefit.
The Court rejected this argument, citing the Second Circuit’s decision in EM Ltd. v. Banco
Central de la Republica Argentina, 800 F.3d 78, 99 (2d Cir. 2015), which held that a state was a
presumptively separate entity from its instrumentalities, absent a strong showing of fraud or
injustice.

The same analysis here yields the same result. The property at issue is a sum of funds
held in trust with BNYM for the purpose of satisfying the Ministry’s contractual obligations,
with a contingent residual interest to the Ministry of Finance—an instrumentality of the
Republic. Crystallex is a general unsecured creditor with a money judgment, while BNYM holds
title to the Trust funds as trustee. By the very terms of the trust, its proceeds are to be paid to
Ingalls (to the extent applicable under the Contract) while any surplus is to be remitted to the
Ministry of Finance—a separate legal entity from the Republic. The Trust Agreement contains
no provisions giving the Republic discretion to revoke the trust or redirect any payment. For the
same reasons elaborated in Ladjevardian, the Republic has no interest in the Trust assets, it has
no right to possess the Trust assets, and Crystallex lacks superior legal interest to BNYM in the
Trust Assets. Without an interest in the property, a core requirement of CPLR 5230 is
unsatisfied, and the Writ should consequently be quashed.

I11.  Crystallex has failed to establish a right to execution under FSIA § 1610, and the
assets it seeks to obtain are immune from execution under § 1611

The assets Crystallex is seeking to wrest from BNYM are immune from attachment by
the unequivocal provisions of the Foreign Sovereign Immunities Act (“FSIA”). The FSIA
provides “the sole basis for obtaining jurisdiction over a foreign state in [federal] courts.”
Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 434, 109 S. Ct. 683, 688,

102 L. Ed. 2d 818 (1989). The same applies to jurisdiction over agencies and instrumentalities of
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a foreign state, such as the Ministry. See Simon v. Republic of Hungary, 812 F.3d 127, 135 (D.C.
Cir. 2016) (“In the United States, the sole avenue for a court to obtain jurisdiction over claims
against a foreign state or its agencies and instrumentalities is through the FSIA.”). Under § 1609
of the FSIA, “[s]ubject to existing international agreements...the property in the United States of
a foreign state shall be immune from attachment arrest and execution except as provided in
sections 1610 and 1611 of this chapter.” See also NML Capital, Ltd. v. Republic of Argentina,
699 F.3d 246, 262 (2d Cir. 2012) (holding that courts are barred from granting any relief that
they could not provide by attachment under the FSIA). When construing claims pursuant to the
FSIA, “the district court must look at the substance of the allegations to determine whether one
of the exceptions to the FSIA’s general exclusion of jurisdiction over foreign sovereigns
applies.” Robinson v. Gov’t of Malaysia, 269 F.3d 133, 140 (2d Cir. 2001) (quotation omitted).
When a party makes a showing that it is a foreign state or instrumentality, the opposing party
bears the burden of presenting evidence that demonstrates why an exception to immunity should
apply. See Freund, 592 F Supp. 2d at 552-53 (citing Baglab Ltd. v. Johnson Matthey Bankers
Ltd., 665 F. Supp. 289, 293-94 (S.D.N.Y. 1987)).

By invoking the FSIA in its application, it would seem that Crystallex concedes that both
the Republic and the Ministry are “foreign states” (or an instrumentality thereof) within the
meaning of the FSIA. See generally ECF No. 13. Consequently, the property of the Republic and
the Ministry are presumptively immune from attachment under the plain language of § 1609.
While this presumption of immunity is a rebuttable one, Crystallex does precious little to allege

that the assets sought are excepted from that immunity.
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A. The Trust proceeds are not property used for commercial activity in the United
States

Crystallex might try to proceed under the commercial activity exception of § 1610(a),
which excludes property “used for a commercial activity in the United States.” This argument,
however, would be entirely unavailing; Crystallex cannot show the Trust Proceeds are to be
“used” by the Republic or the Ministry, and Crystallex cannot prove the purpose of the Trust
Proceeds is a “commercial activity.”

1. Crystallex cannot plead any of the statutory grounds to show the Trust
assets are not immune from attachment under the commercial activity
exception of the FSIA

As to the first element, the “use” of the property, this Court has previously held that a
sovereign’s trust assets designated to satisfy a contractual obligation do not constitute property
“used for a commercial activity” within the meaning of § 1610(a). See Ladjevardian, 2016 WL
3039189, at *5. As this Court found, “property held by a third party solely for the purpose of
later transfer to a foreign state is not being ‘used’ by the state.” Ibid. (citing Aurelius Capital
Partners, LP v. Republic of Argentina, 584 F.3d 120, 131 (2d Cir. 2009)). “The Republic does
not have the “‘opportunity to use’ property that is not ‘in the hands of the Republic,” and the FSIA
therefore precludes execution on any proceeds held by BNYM.” Ibid.

The prior decisions of this Court in relation to the use of trust assets should apply to this
case. The Trust Proceeds are on account with BNYM, and BNYM’s trust department is the
expressly designated trustee of the funds. The account statement has the words “trust account”
prominently displayed at the top right-hand corner. The trust contains all the requirements for a
valid trust under New York law. See In re Carpenter, 566 B.R. 340, 349 (S.D.N.Y. 2017)

(“Under New York law, the requirements of a trust are (1) a designated beneficiary, (2) a

designated trustee, who is not the same person as the beneficiary, (3) a clearly identifiable res,

10
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and (4) the delivery of the res by the settlor to the trustee with the intent of vesting legal title in
the trustee.”) (quotation omitted). The trustee is not the same as the beneficiary, and it is
sufficiently definite in regards to the trust corpus (the proceeds of the note issuance). As such,
the Ministry has no ownership of the funds such that it can use them, making those funds
immune under the FSIA. Any writ purporting to assert claims to the Trust assets must therefore
be quashed.

2. Crystallex’s half-hearted attempt to overcome the presumption of
independent status between the Ministry and the Republic must fail

Further, there is no argument that the right of the Ministry of Defense to act as authorized
agent in relation to the Trust Proceeds somehow changes the result. For the purposes of the
FSIA, the Republic and the Ministry are separate entities entitled to their own immunities. Under
the FSIA, a state’s, agencies, and instrumentalities “are to be accorded a presumption of
independent status” from the state itself. First Nat. City Bank v. Banco Para EI Comercio
Exterior de Cuba, 462 U.S. 611, 611, 103 S. Ct. 2591, 2592 (1983). As held repeatedly through
this circuit, this is a “strong presumption.” EM Ltd., 800 F.3d at 90 (citing De Letelier v.
Republic of Chile, 748 F.2d 790, 794 (2d Cir. 1984)). Both Supreme Court precedent “and the
FSIA legislative history caution against too easily overcoming th[is] presumption of
separateness.” De Letelier, 748 F.2d at 795. This presumption can only be overcome when an
instrumentality’s separateness “is interposed to defeat legislative policies” or where it would
otherwise “work fraud or injustice.” Id. at 794 (citing First Nat. City Bank, 103 S. Ct. at 2601).
The plaintiff naturally has the burden of proving that a cause for separation does not exist. See
Seijas v. Republic of Argentina, 502 F. App’x 19, 21 (2d Cir. 2012) (citing De Letelier, 748 F.2d

at 795).

11
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Governmental ministries are entitled to the presumption of separateness in the same
manner as state-owned corporate entities. See Wye Oak Tech., Inc. v. Republic of Iraq, 72 F.
Supp. 3d 356, 360 (D.D.C. 2014) (“[T]he Ministry [of Defense] is presumed to be a legally
separate entity from Iraq for purposes of determining liability in this case.”). The presumption
can only be overcome when the plaintiff shows that the instrumentality is “so extensively
controlled by its owner that a relationship of principal and agent is created...or when ‘broader
equitable principle[s]’ dictate that separate treatment ‘would work fraud or injustice.”” Id.
(quoting GSS Grp. Ltd. v. Nat’l Port Authority of Liberia, 680 F.3d 598, 814 (D.C. Cir. 2016)).
“In general, the test for determining when the presumption of separateness will give way is not a
mechanical formula; instead, it involves an equitable determination in light of the facts presented
by the particular case.” Id. at 360 (D.D.C. 2014) (quotations omitted).

With precious little support, Crystallex contends that the Court should ignore this
presumption of separateness based on the theory that the Ministry’s “commercial activities”
(which they are not) should be imputed to the Republic not only for liability purposes, but also
for purposes of execution. This argument is untenable. Crystallex cites a handful of cases that
ostensibly stand for the proposition that the commercial activities of the Republic’s ministries
may be imputed to the Republic itself. See Gomes v. ANGOP, Angola Press Agency, 2012 WL
3637453, at *11 (E.D.N.Y. Aug. 22, 2012), aff’d sub nom. Gomes v. ANGOP, 541 F. App’x 141
(2d Cir. 2013); Servaas Inc. v. Republic of Iraq, 653 F. App’x 22, 25 (2d Cir. 2011), as amended
(Feb. 16, 2011); Garb v. Republic of Poland, 440 F.3d 579, 595 & n.19 (2d Cir. 2006). None of
these cases, however, deal with the execution of a sovereign’s assets, or with service of process
in such proceedings. Rather, each of these cases concerns the liability of a sovereign in the first

instance. Furthermore, it bears noting that in each of these cases the court gave considerable
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discussion and analysis on the issue of imputation before reaching their decision. This is in
keeping with the “strong presumption” of separateness that the Second Circuit affords foreign
states and their agencies and instrumentalities. EM Ltd., 800 F.3d at 90. If this presumption is to
be a weighty one, the overcoming it certainly requires more proof than Crystallex’s conclusory
allegation that the Ministries of Defense and Finance are “primarily governmental” such that
imputation is proper.

3. The Injunction further bars any attempt to claim that the Ministry can
*““use” the Trust proceeds

In addition, Crystallex faces a further issue regarding any “use” of the Trust Proceeds.
The Injunction effectively freezes the Trust assets in place, and under similar circumstances, this
Court reasoned that such property does not fall within the ambit of § 1610(a). In EM Ltd. v. The
Republic of Argentina, 2010 WL 2399560, at *4 (S.D.N.Y. June 11, 2010), this court reasoned
that frozen funds cannot be used by a sovereign are not “used for a commercial activity:”

to hold here that frozen assets were “used for a commercial activity” for
FSIA purposes would be inconsistent with the Second Circuit’s recent
holding in Aurelius, 584 F.3d at 130-31. There, bank deposits and
securities were frozen by order of this court at the moment they were
transferred to government control. The Second Circuit reversed this
court’s confirmation of the attachment orders, holding that because the
assets were frozen at the moment of transfer, “neither the [Argentine
Social Security] Administration nor the Republic had the opportunity to
use the funds for any commercial activity whatsoever.” Id. at 131.
Likewise here, because the FRBNY funds have been frozen for the past
four years, neither BCRA nor the Republic has had the opportunity to use
the funds for commercial activity throughout that time, including at or
around the period of the instant attachments in January and early February
2010.

The same result should apply here.
The Trust assets have been frozen, for all intents and purposes. The Injunction expressly
commands that BNYM “is hereby restrained from transferring, or allowing to be transferred, any

funds from the Republic...for any purpose other than to pay [Ingalls] in accordance with the trust
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agreement...” Ex. A, p. 4. As long as the Trust remains subject to the Injunction, neither the
Republic nor the Ministry have any opportunity to use the funds, and the funds are immune.

4, In any event, the Trust assets are of a military character, making them
immune

Furthermore, the assets sought by Crystallex are specifically entitled to immunity under 8
1611, which provides in relevant part:
(b) Notwithstanding the provisions of section 1610 of this chapter, the

property of a foreign state shall be immune from attachment and from
execution, if--

(2) the property is, or is intended to be, used in connection with a military
activity and

(A) is of a military character, or
(B) is under the control of a military authority or defense agency.

The scope of this section is succinctly laid out in the decision in All Am. Trading Corp. v.
Cuartel Gen. Fuerza Aerea Guardia Nacional De Nicaragua, 818 F. Supp. 1552 (S.D. Fla.
1993). That case involved a pair of airplanes owned by the Ecuadorian Air Force, which were
flown to Florida for repair and maintenance work by the plaintiff. 1d. at 1553. A dispute
ultimately arose regarding payment, and the plaintiff prevailed in the ensuing suit, and attempted
to execute on the defendant’s airplanes which were still in its custody. 1bid. The defendant raised
8 1611(b)(2) as a defense, as the planes were used to transport military personnel and operated
under military command. Id. at 1554-55. The plaintiff argued that § 1611(b)(2) was inapplicable
because the planes were, in essence, passenger jets and not combat aircraft. Id. at 1555.
The court ruled for the defendant, finding that the property in question satisfied both prongs of §
1611(b)(2). The planes were found to have a military character because they were vehicles used
to transport military personnel, which comported both with the statute’s language and the

legislative history. All Am. Trading Corp., 818 F. Supp. at 1555-56. The planes also satisfied the
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second prong of § 1611(b)(2) because they were “intended to protect other military property and
is essential to military operations.” Id. at 1555. It did not matter that the assets were currently in
custody of the plaintiff, or that they were not themselves combat vehicles. Id. at 1555-56. This
decision was cited extensively in the Northern District of California’s decision that the Argentine
president’s airplane was immune from execution. See generally Colella v. Republic of Argentina,
No. C 07-80084 WHA, 2007 WL 1545204, at *8 (N.D. Cal. May 29, 2007).

For the same reasons, the Trust assets are immune from execution under § 1611(b)(2). By
the very language of the Trust Agreement, the Trust funds are “used in connection with a
military activity,” i.e., the purchase of various upgrades and components to warships. See Ex. B,
pp. 2, 4-5 (ordering payment to Ingalls for its work under the contract). They are, for the same
reason, “of a military character.” Furthermore, the funds are “under the control of a military
authority;” the Trust Agreement contains express language giving the Ministry’s personnel the
authority to approve certain disbursements. See id., pp. 2, 4-5. It makes no difference that the
Trust funds—Ilike the planes in All Am. Trading Corp.—might conceivably be used for non-
military purposes. The Trust assets have, at all times, been assets intended for the procurement of
military hardware aboard military vessels, subject to the command and oversight of military
personnel. Accordingly, 8 1611(b)(2) applies and the Trust assets are exempt from execution.

The decisions in Republic of Argentina v. Weltover, Inc., 504 U.S. 607, 112 S. Ct. 2160,
119 L. Ed. 2d 394 (1992) and United Euram Corp. v. Union of Soviet Socialist Republics, 461 F.
Supp. 609, 611 (S.D.N.Y. 1978) are inapposite for several reasons. First, the cases concerned
themselves with a sovereign’s immunity from liability; not the separate issue of the immunity of
that sovereign’s assets from execution. The concepts travel under entirely different provisions of

the FSIA. Furthermore, the “commercial activity” being analyzed in each case was not a defense
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contract (or trusts established for payment of the same). Notably, neither case makes mention of
the military property immunity in 8 1611(b)(2). The court in NML Capital, 680 F.3d 254
likewise did not pass on a 8 1611 issue. Without a case dealing with the specific exemption at
issue, Crystallex’s arguments fall flat.

IV.  Crystallex impermissibly sought the Writ for the sole purpose of circumventing an

Injunction issued by a federal court that has already exercised jurisdiction over the
matter

Crystallex’s attempt to execute on the Trust through this Court is a blatant attempt to
usurp the jurisdiction of a sister federal court. Crystallex acknowledges that the Trust is subject
to a temporary injunction (essentially a freeze order) by the Mississippi Court, which Ingalls is
currently attempting to finalize into a permanent injunction. In simplest terms, Crystallex is
asking this Court to ignore the findings of a sister court and direct BNYM to execute on funds in
violation of the Injunction. This is plainly impermissible under the barest notions of full faith and
credit.

The Constitution requires that judicial proceedings in any State be given full faith and
credit in the courts of every other State. U.S. Const. art. 1V, 8 1. This “full faith and credit”
explicitly extends to federal courts under 28 U.S.C. § 1738, and indeed “the judgments of the
courts of the United States have invariably been recognized as upon the same footing, so far as
concerns the obligation created by them, with domestic judgments of the states, wherever
rendered and wherever sought to be enforced.” Embry v. Palmer, 107 U.S. 3, 10, 2 S. Ct. 25, 31,
27 L. Ed. 346 (1883). “[C]ourts in the United States, both state and federal, must recognize and
give effect to valid judgments rendered by other courts in the United States, including state and
federal courts.” Employers Reinsurance Corp. v. Mid-Continent Cas. Co., 358 F.3d 757, 765

(10th Cir. 2004).
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The Mississippi Court exercised jurisdiction over the Ministry, BNYM, and the Trust
some fifteen years ago. On November 6, 2002, the Mississippi Court issued a temporary
injunction freezing the assets in the Trust, and in the process made a number of findings that
reaffirmed the existence of the Trust and that the Injunction would be in force to protect the
rights related to the Contract, nothing more. While the Ministry disagrees with the need for the
Injunction, it respects the Mississippi Court’s findings, which is far more than can be said of
Crystallex.

In spite of the Injunction, Crystallex asks this Court to set aside the reasoning of the
Mississippi Court and empty the Trust, which would “frustrate the ends of justice and cause
[Ingalls] irreparable harm,” as expressly found in the Injunction. Id. at p. 3. What Crystallex
proposes goes against every notion of co-equality among federal district courts, and violates both
statute and precedent that assures full faith and credit among United States courts. There is
simply no basis for this course of action. If Crystallex takes issue with the Injunction, it can
intervene and challenge it in the Mississippi Proceedings. That it has not done so is telling.
Accordingly, the Court should refuse to entertain Crystallex’s attempted end-around the
Mississippi Court and quash the Writ.

V. Given that the subject assets were frozen, and considering the extremely public

nature of the Ingalls litigation, it was improper and unnecessary for Crystallex to
seek a writ through ex parte proceedings under seal

Under the circumstances of this case, it is improper for Crystallex to have proceeded ex
parte to obtain the Writ. Crystallex claims that it was justified in procuring the Writ through ex
parte proceedings and filings under seal because “[i]f Venezuela learned about Crystallex’s
intent to execute against the assets currently in BNYM'’s possession in the United States, it is
extremely likely that Venezuela would take immediate steps to encumber or assign its interest

therein.” ECF No. 13, p. 13. This argument is without merit.

17



Case 1:17-mc-00205-VEC Document 17 Filed 10/12/17 Page 22 of 26

As noted above, the Trust and its proceeds are subject to the Injunction in the Mississippi
Proceedings. This injunction prevents any movement of the Trust assets except to pay Ingalls,
which effectively freezes the money in the hands of BNYM as the trustee. The Republic has, at
all times, respected both the spirit and the letter of the Trust, and the Mississippi Court has issued
no finding to the contrary. Furthermore, nothing at all in the Trust Agreement permits the
Ministry to transfer any interest in the Trust property, and nothing empowers the Trustee to
accept such an appointment. Indeed, for the reasons stated in Section Il, there is no interest to
encumber or assign.

Furthermore, Crystallex does not need the guise of ex parte proceedings in order to avoid
surprise. The Ingalls litigation has become a closely watched case in the legal world, with no
shortage of publicity.? In addition, Crystallex has up-to-the-minute access to any paper filed in
relation to the Trust Agreement. Crystallex has retained the law firm of Hughes Hubbard &
Reed, LLP (“Hughes Hubbard”) to represent it in the D.C. Court and the appeal filed by the
Republic.® Hughes Hubbard also represents Huntington Ingalls in the arbitration proceedings
brought by Huntington Ingalls against the Ministry of Defense. The Trust Agreement and the
rights to the money from it are a contested issue in the arbitration, and Crystallex therefore has
access through its attorneys to everything filed in the arbitration that could affect the Trust

Agreement. To the extent it needs a second layer of notice,” Crystallex has public access to any

% See, e.g. Sebastian Perry, “Rio Panel Hears Frigates Claim,” Global Arbitration Review, Oct. 1,
2014. A true and correct copy is attached as Exhibit C.

% Indeed, at the time of filing the ex parte motion, the Hughes Hubbard partner on the brief in the
D.C. Court and subsequent appeal on behalf of Crystallex was Alex Yanos, the same person who
is also lead counsel in the arbitration for Ingalls. According to press reports, Mr. Yanos has
moved to Alston & Bird. There is no indication that the move would have any impact on the
concurrent representation of Crystallex and Ingalls.

% Due to the fact that Ingalls and Crystallex have publicly taken divergent positions regarding the
same money, one can only assume that the proper conflict of interest waivers are in place to
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paper filed in the Mississippi Proceedings. And if this dual notice was insufficient, Crystallex
could attempt to intervene in the Mississippi Proceedings to safeguard its nonexistent interest in
the Trust, subject to Crystallex meeting the proper grounds for intervention.

In other words, Crystallex attempts to utilize ex parte proceedings based on a vague (and
fictitious) fear of events that simply cannot happen. This does not constitute a “good and
sufficient” reason to proceed ex parte in this case under Local Rule 6.1(d). Accordingly,
Applicant should be denied any further access to ex parte relief.

VI.  The form of the writ is defective because it fails to satisfy the FSIA and seeks assets
that are not subject to Crystallex’s judgment against the Republic

The Writ contains a number of errors that further impact its existence. First, the Writ does
not reflect the judgment that Crystallex received. The judgment ordered in the D.C. Court lists
the defendant as the “Bolivarian Republic of Venezuela.” It does not list any ministry or any
other agency or instrumentality. Instead, the Writ adds key language, adding after “Bolivarian
Republic of Venezuela” the following: “(and its organs or subdivisions, including but not limited
to, the Venezuelan Ministries of Defense and Finance), including, but not limited to, its interest
in funds on deposit at the Bank of New York Mellon[.]” Crystallex did not sue the Ministry of
Defense or the Ministry of Finance, and it did not obtain a judgment against either. For
Crystallex to add this notation after obtaining a judgment in the DC Court but only in front of
this Court indicates that Crystallex knows its judgment does not extend to the Ministry of
Defense or the Ministry of Finance—it is merely trying to add the language in an unobtrusive,

but wrong, way.

ensure that Hughes Hubbard (with or without Alston & Bird, as the case may be) can be counsel
to both Ingalls and Crystallex and simultaneously share information about the arbitration to both
of its clients.
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The Writ is also impermissibly broad because it lacks the specificity that the FSIA
requires, and because it was not issued pursuant to the appropriate provisions of the statute.
While Crystallex has a judgment against the Republic, it has nothing at all against the Ministry
(or, for that matter, against the Ministry of Finance). Nonetheless, it is attempting to execute on
property that belongs to the Ministry, even though the Ministry has not been accorded any
notice. This is simply not permitted under the FSIA.

Put simply, Crystallex is attempting to satisfy a judgment against the Republic by
executing on an interest in the Trust that belongs to the Ministry of Defense. As discussed at
length in Section Il11.LA.2 above, this is simply impermissible because the Republic and the
Ministry (and their assets) are entitled to a presumption of separateness. See generally, EM Ltd.,
800 F.3d at 90; De Letelier, 748 F.2d at 794. Furthermore, the FSIA does not permit such
practice without a very specific process which was not followed here. At the outset, “the U.S.
Supreme Court has quoted the legislative history of FSIA as stating that ‘[s]ection 1610(b) will
not permit execution against the property of one agency or instrumentality to satisfy judgment
against another, unrelated agency or instrumentality.”” Bayer & Willis Inc. v. Republic of
Gambia, 283 F. Supp. 2d 1, 7 (D.D.C. 2003) (quoting First Nat. City Bank, 462 U.S. at 627, 103
S. Ct. at 2600).

In addition to Crystallex’s failure to show any grounds to rebut the presumption of
separateness, Crystallex has not satisfied the procedural requirements of the FSIA. Under such
circumstances, it is not sufficient that Crystallex obtained a 8 1610(c) determination as to the
Republic. The FSIA requires that a 8 1610(c) decision must be issued as to each specific asset
sought for execution. See Karaha Bodas Co. v. Perusahaan Pertambangan Minyak Dan Gas

Bumi Negara, No. CIV.A. H-01-0634, 2002 WL 32107928, at *1 (S.D. Tex. Mar. 7, 2002)

20



Case 1:17-mc-00205-VEC Document 17 Filed 10/12/17 Page 25 of 26

(“[Plaintiff] must identify with specificity the assets it seeks to execute upon so that the Court
may determine whether an asset is immune from attachment under the FSIA.”) (citing Olympic
Chartering S.A. v. Ministry of Industry & Trade of Jordan, 134 F. Supp. 2d 528, 536 (S.D.N.Y.
2001)). The Seventh Circuit has held the same, reasoning that:

A court cannot give a party a blank check when a foreign

sovereign is involved; property belonging to the sovereign itself, or

a different instrumentality, may still enjoy immunity while

property of the instrumentality that is in the case may not. The only

way the court can decide whether it is proper to issue the writ is if
it knows which property is targeted.

Autotech Tech. LP v. Integral Research & Dev. Corp., 49 F.3d 737, 750 (7th Cir. 2007).

None of the appropriate FSIA findings have been made with respect to the Trust, or with
respect to any of the other property or parties listed in the Writ. Specifically, the Writ seeks
execution upon “the goods and chattels of [the Republic] (and its organs and subdivisions,
including but not limited to the Venezuelan Ministries of Defense and Finance), including, but
not limited to, its interest in funds on deposit at the Bank of New York Mellon...” By its own
language, the Writ could be used to reach any property of any governmental entity of Venezuela
within the jurisdiction of this Court. The FSIA and the applicable case law does not permit
execution under this wide of a net. Neither the DC Court nor this Court have issued any
decisions pursuant to § 1610(c) that state that the Trust is subject to execution, or that the
Ministry’s assets should be imputed to the Republic or vice versa. Accordingly, the Writ is due
to be quashed.

CONCLUSION

The Writ is procedurally defective and seeks to execute on property that is immune to

execution under the FISA. For these reasons, and those stated above, the Writ is due to be
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quashed. The Republic respectfully requests that the Court enter an order quashing the Writ and

granting any other such relief it deems fair and appropriate under the circumstances.

Respectfully Submitted,

/s/ Mauricio Gomm

GSTLLP

Mauricio Gomm

N.Y. Bar No. 5080445

e-mail: mauricio.gomm@gstllp.com
Rodney Quinn Smith, 11

FL Bar No. 59523

Pro Hac Vice Application Pending
175 S.W. 7th Street

Suite 2110

Miami, Florida 33130

(T) (305) 856-7723
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FILED

IN THE UNITED STATES DISTRICT COURT [
SOUTHERN DISTRICT OF MISSISSIPPI rg?v - § 2002

T e A,
BOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION ,-L L)
BY \JJ/ ~ W DEMUTY
NORTHRGP GRUMMAN SHIP SYSTEMS, INC., PLAINTIFF
formerly known as INGALLS SHIPBUILDING, INC.
VERSUS CIVIL ACTION NO. 1:02¢v785GR
THE MINISTRY OF DEFENSE OF THE REPUBRLIC
OF VENEZUELA, and BANK OF NEW YORK DEFENDANTS

ORDER
This cause is before the Court on the plaintiff's motion for a preliminary injunction filed

pursuant to Rule 65(b) of the Federal Rules of Civil Procedure. After due consideration of the

i evidence of record, the applicable law, and being otherwise fully advised in the premises, the

Court finds as follows,
Ingalls provided timely notice of the hearing on the motion for a preliminary injunction to

defendant the Ministry of Defense of the Republic of Venezuela [the Ministry] and defendant the

' Bank of New York [BONY]. Proofs of service of these notices are on file with this Court. On

October 30, 2002, BONY gave notice that it did not oppose the issuance of a preliminary
injunction.

Plaintiff Northrop Grumman Ship Systems, Inc., f/k/a Ingalls Shipbuilding, Inc. [Ingalls]

' seeks a preliminary injunction enjoining BONY from releasing funds in a trust account to the

Ministry. Ingalls fears that a withdrawal of these funds by the Ministry is imminent because the
Ministry has refused to pay Ingalls, per contractual agreement, for work done to two naval
frigates, and Ingalls has now filed suit. Ingalls contends that withdrawal of the trust accouﬁf _

funds would place the funds beyond the reach of the Court and prevent any recovery on Ingalls'
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claims against the Ministry, which would result in irreparable harm to Ingalls. Ingalls has

| brought suit against the defendants alleging claims for, among dthers, breach of contract against

the Ministry and declaratory and injunctive relief against the Ministry and BONY.

The Court has jurisdiction of this case pursuant to 28 U.S.C. 1330(a). For the Court to

grant a preliminary injunction, Ingalls must establish the following elements:

(1) a substantial likelihood of success on the merits;
. (2) a substantial threat that the plaintiff will suffer irreparable injury if the injunction
is denied;
- (3) that the threatened injury to the plaintiff outweighs any damage that an injunction
might cause the defendant; and
(4} that granting the injunction will not disserve the public interest.
Canal Auth. of Florida v. Callaway, 489 F.2d 567, 572 (5th Cir. 1974). A preliminary injunction
is an extraordinary measure that will not be granted unless the movant clearly carries its burden
of persuasion. Jd. at 573. "The primary justification for applying this remedy is to preserve the
court's ability to render a meaningful decision on the merits." /d. Moreover, the grant or denial
of a motion for a preliminary injunction rests with the discretion of the Court. Id. at 572.

After reviewing the four factors, the Court finds that Ingalls has carried its heavy burden

of persuasion. As an initial matter, the Court notes two conditions favoring the issuance of a

preliminary injunction. First, maintaining the status quo favors a preliminary injunction and will

lead to little inconvenience to the parties. Deckert v. Independence Shares Corp., 311 U.S. 282,
290 (1940). Second, a preliminary injunction will aid in assuring a viable recovery should the
need arise. Id. at 289. Equitable considerations strongly favor Ingalls' position.

Next, the Court will analyze the four factors Ingalls must prove to sustain its burden 111

attaining a preliminary injunction. First, Ingalls has substantial likelihood of success on -the"- L |
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- merits, specifically regarding its claims for declaratory and inj unctive relief by proving the

- formation of a trust and Ingalls entitlement to the funds thereof. The establishment of the trust

account was a direct product of Ingalls' apparently legitimate concerns about recetving payment

| from the Ministry for the work on the two naval frigates contemplated by the parties. The

contract provides:

In order to make the payments planned under this Contract, the Ministry of

Finance of the Republic of Venczuela shall issue Eurobonds for the sum of

$315,000,000.00 in a private placement by ING Barings (US) Securities

converted to US dollars. The results of the issue will be placed in a trust fund

created by the Ministry of Finance and the Bank of New York, New York, United

States of America with the sole and specific purpose of making the payments

under the Contract.
| (Aff. of Cecil L. Rector in Support of Plaintiff's Application for a Preliminary Injunction, Exh. -
A.) The Court finds that Ingalls 1s likely to prevail on the merits.

Second, there is the threat of irreparable injury if the injunction is denied. Given the
Ministry's situation as a foreign sovereign and its apparent previous failure to offer payment for
services performed or negotiate in bad faith, the Court finds there exists the distinct possibility
that the Ministry might seek to withdraw the funds held in the trust fund and move them beyond

this Court's reach. Such an act would hinder, if not entirely prevent, any meaningful recovery by

Ingalls if it prevailed on the merits of its claims. Removal of the funds could frustrate the ends of

. justice and cause Ingalls irreparable harm. See United States v. First City Bank, 379 U.S. 378

" (1965); United States v. Jenkins, 974 F.2d 32 (5th Cir. 1992).

Third, the threatened injury to the plaintiff outweighs any harm that the injunction might
cause the defendants. Maintenance of the trust fund would only minimally hinder the _def_endlé_r-.lts.

Further, the account continues to draw interest. The disproportionate level of harm t_hfeateﬁin_g_
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Ingalls compared to the potential harm facing the defendants is obvious. The Court finds that the

threatened injury to Ingalls outweighs any harm an injunction poses to the defendants.

Fourth, granting the injunction will not disserve the public mterest. To the contrary, the
injunction, in this instance, would potentially secure the funds for the benefit of their intended

purpose. The public interest in the appropriate recovery of a potentially aggrieved party is served

: rather than thwarted. The Court finds that granting the injunction will not disserve the public

interest. Consequently, the Court finds that Ingalls' motion for a preliminary injunction should
be granted and that BONY should be enjoined from allowing the removal or aiding in the
transfer of funds from the trust account for any purpose other than to pay Ingalls for the work that
it has performed under the Contract.

The Court is mindful that enjoining BONY from allowing or aiding the affirmative act of
the Ministry removing funds is a remedy that could cause BONY some economic harm. The
Court shall require Ingalls to maintain the $15,000 bond posted in accordance with the TRO.

It is therefore,

ORDERED that Northrop Grumman Ship Systems, Inc.'s Application for a Preliminary
Injunction is GRANTED and BONY is hereby restrained from transferring, or allowing to be
transferred, any funds from the Republic of Venezuela Trust Account No. 304314 for any
purpose other than to pay Ingalls in accordance with the trust agreement, which payments may be
made without further order from this Court. It is further,

ORDERED that BONY shall deliver to Northrop’s counsel within ten (10) days an - .
accounting of funds moved in and out of trust account no. 304314 and all documents'relatgd to

any such transfers. It is further,
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1 ORDERED that Ingals shall maigtain a bond in the amount of $15,000.

SO ORDERED this the -4 _day of November, A.D., 2002.

SN i

UNITED STATEY DISTRIC T-SeE30%E JUDGE
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This Trust Agreement {thi “pgreement ™) dat
of June 17, 1887, betweex He thunl = of Vehezuel
“chubl*c“ snd The-Bank of ¥Wew York, a New York banking

corporation, as Trustes (the ~Trustes®) .

SE2LE8 -

¥n

WITNE

WHEREAS, the Republic has issued 3315
aggregaie U-Q“Clbal amcunt cf its 9-1/8% Clio
due 2007 (the “No‘ec') and

WHERERS,. the Republic wishes to"c”&s’t the
nroceeda of £he Notes in a trust with the ﬂrhsgge i
o*ucr Lo provmae for the paymenc of tha e Elic s
> capzo” under its protosed dcreement Wi Eh Likron
f“”aT Shipbuilding, Inc. (tha "Conrract™) as such
saymen rs become due; and

SHOREAS, the Trustes ls willing te serve as
rrustee for such trust:

NOW THEREFORE, in consideration of the mutual
covenants apd promises “c*axﬁ coentdained, the parties
agreyw &% Eolicwe:

ARTICLE 1T
SERIRITIONS
Sex:""i = 1.1 Ico addivien to the defizitions s
‘o*t" ahove, ai used herein the follewing tern " ghal

mve She *ﬂ&lsklﬁ" meanings:

“Auchorized Agehtg® 3”AA1 mean T
¥.21.0., the Ccuyrnllc* =f the Armed For
authbyized repiesental ives cf the Minis
and Hinistry v‘ Finanoe .

“gggbg*}; ad Yovesimentg®™ méans the inSTruments

described on the ,cﬁcauLa £ The MAnAgEment Agreemenlt

{as such Sehedule may be dmended from mime Te Timel
provided that such. 1msiIuments zie rats A% or tefzer by
S»andard § Poor’s Rating Services ¢r X O petter by

Mopdy's IDVesioers Sexvice, Inc, or the ~guivalent by
recognized Lo

znother credit ~aring agency naticnally
the UGnited States.
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wehisf of the ¥.1.C. " means the Chici cf the
Venezuelon Inspection Commitiee 2asg cefined in the

 Contract.

wCompany” for purposes af Exhibit 3 hereto, means
Licten Iagalls Shipbuilding, Inc.

e

>g ¥ mesans Lhe

Armed Forces of the

ncontroller ¢f the Avymed For
General Comptrailer of the National
Republic.

"pieburgement Schedule weans the schedule of
projected dates of payments for completien cf phages oI
rhe Cantract to be delivered by the Ministxy of Defsnse
to the Trustesé and the Investment Manager following the

exscution of ths Contract.

“Effactive Dste" means June 17, 1327

rInirial Trusp Invesimanis” meals the Temporary
Trust Investoments in which th “Trust Denosit will be
invescted until receipt of the Dishursenent Szhzdule.

vInvestment Inte <
inmvestment income earned onoa

e
L Trust Fusnc

“Trnvesrment Marpacsy” meang The Bank cf New York,
Institurional Investment Manacenent~Sncrs Term NMoney
o

svapacement ATZres means the Shert Tarm ¥oney
Management Agreément dated as cof June 17, 1857 berween
the Republic and the favestment Menager atiz hed hereto
as Exkipit A, as such Management Agresment y B
smended from time Lo time.

)

sinigryy of Defense” weans the Ministry of
Defepse of the Republiz.

«phrgon® mesns an individual, a © rporatisn, &
compaay, & wolumtary associztion, & parinersnip, a
unincorporassd organizaticen or a government or
insrrumentality or pelictical subdivision
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~Schaduyla” means Schedule 31 Lo The NManagomend
Agreement

“gubarguent Trust Investmensnat means The
Authorized Investments in which the Trust Fuads will beo
invested following roceipt of the Disbursenent Schedule
having maturities such that the Trustse can cellect the
procesds thereof and make the next paywment due undesr the

Centract in a2 timely mannexr.

sTemporary Trust Investmenbs® wmeans the
investments made by the Investment Manager co a
temporary basis comprised of Authorized Investmenis,

rryust Account” means the Trust Account
establighed by tThe Trustes pursuant o Section 2.3
hereof. .

“Trugrn Depesit® means the sum =f $312.015,230
transferred by the Republic £z the Trustes confuirently
herewith. -

sTrust Fuynds® means the ameunt ol all monles and
investments on depasiz in the Trust Accountz (including
the Trust Deposit, the Trust Invesimenls .and Invesiment
Tntersest).

#Tape Trvagtmeniol means the Initiazl Troust
Investments, the Subsegient Trust Invesiments and any

Temporary Trus: Investmedls.

Seztion 2.1 In oréer

zz establish the trust
created hereby. the Republic appeints the Trusies to act
as trustee hereunder, and the Trusiee accephs such
appsintment and declaeres that it will hold all estste.
right, titile and interest im and ro the Trust Funds Io
trusy for the use and benefit of the Republic, 211 in
sccorfance with the terms and provisicns of this

Agrecment.

Sacticn

z.2 The Trustee hereby eszabklishes an
zocount entitled the *Republic of Venezuela Trust
Account No. 3564314% to bBe mainctaiped and heid in trust
pursuant to and under this Agroemsni.

0617797 TUE 12:33  {TX/RX X0 8854}
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Smevion .3 The Trugtee acknowlsmdges receipt
from the Company of the Trust Deposit and agrees o
purchase or cause the purchsse of the Initial Trustc
Investhents selected by the Invesiment Manager and o
depogit or cauvse ths credit of the same into the Trust
neoount on the BEffective Darte.

Sécticn 2.4 Bach of the parcies hereoo
acknowledges That, upon receipt by the Trustee and the
Investment Manager of the Disbursenent Schedule, the
Investment Manager shall liguidate the Inicial Trus:
Investments as prompily as pradticable and invest th
proceeds in the Subseguent Trust Investments.

Secvion 3.1 TtThe Trustee shall hgld the Trust
Fends in. gcrust and sheall make payments IZroh such Trust
Funds only as follows: ‘
{a} Upcn ot @ ¢ notice

cn recel

from the Ministry of Defen
cnpyactor the amount cof

advance paymant bond.

{b} Tpon receipt of

(i} an inmveice re=lating, £o the
zorpletion of a phase of the Contrazmt anz
approved in writing by the Chief of the
v.I1.C.; ’

(i1} n At of Rdvancement of Progress

ally the form of
Exkibit B ec =y the Chief of the

V.T.C.; and

a -
aof Werks® in s
herg

. (i1i} an "Act of Pefreptive Contrel® in
- substantially the ferm of Sxhibit € herero,
’ signed by UThe Controller of the Armed Forces
The Trustee will pay the Contractor the amcunt shewn on
che invoices in respect of completian of 2 phass of the
Cecatract. The ostimated inveice amouhis for each ©i the
seven phases of the Contract are set feorth cn Exnizic B
hereto.
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Becticn 4.:@1 The Republic has paid to the Trustes
conourrently herewith and scparatc from tha Trus:
Deposit the amount of §5,006¢ in fees for its acceptance
of its duties hexeunder. The Republic shall pay the
Trustes an annuval fee of $3,000 pavab‘e upon execution
cf this Agreement and on each anniversary date of this
Agreement until the terminiticn of this Agreemant.

Section 4.2 The Republic shall be respensible
for and shall weimburse the Trusiee upon f=mand Scr all
expenses, disbursements and sdvances incurred or made by
che Trustee or the Investwment Manager in comnectics with
this Agreement including the reascnable fees and
2xpenses of its counsel. -

ARTICLE ¥

DUTTIES AND LIASTLITIES OF TEE TRUSTEXD

Secuion 5.1 The Trustee shall nromptlv prepare
and deliver to the appreprizte tax antlorities coples of
any tax filings for the Trust. The Republic azrees to
orovide to the Trustee any infarmaticn recuired to ;
comply with this Secticn 5.1 or to respond to any auvdirs
conducrad by tax authorities,; In e r such case wo the
extent permifted by applizable law

Section 5.2 The duties, responsibllities and
cbligations of the Trustee shall be linmited to those
expressly set forth herein and no duties,
responsibilities or obligatioss shall be inferrzed or
implied. The Trustee shall nct ke scbiect to, nox
reguired to comply with, any cother agreement to which
the Republic is a party, even theough reference thersto
may be wmade herxein, or ts comply with any directicn or
instruction, {[other than those contained herein or
delivered in accordance with this Agreement) from the
Republic or _any en ity acting on its behalf. The
Trustee shall not bz reguired to, and shall net, 2xpend
cr risk any of its own funds or ctherwise ineur any
financial liability in the perfovmance of any of its

SES1TY8T TUE 12:33  [TISRY N0 9ES
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) dacree, writ or other Iorm cf judicial or sémini
- process which in any way affects rhe Trust Funds
(inciuding but not limited to orders cf athachment oF
H garnishment o other forms of levies or injunctisns OF
- : stays relating to the transfer of sne Trust Funds), the
: Trustze shall prowpbly give ootice treracf toe the
: Republic, yovided that the Trustee is authorized o
comply therewith in any maanex as it or iuvs legal
counsel of its own snocsling deens appropriater and ii
the Trustee complies with any suck judicial or :
administrarive oxder, judgment, decree, #Tit or ciber
form of judicial ex séminiscrative process, the Trustes
shall not ke liable to any of the parties hereto ©r =
’ any other persct or entity even though such order,
judgmant, decree, writ or process may ke subsequently
. modified or vacated oT acherwise dererwmined to have heen

without legal force < effect.

Secpion 5.4 (3} The wyczzeo shall not pe llable
i for zany action taken or cmirted or for &ny +OS8 CT
injury resultning from its actions or Its performance ©F
1ack of pexrformancs of ivg duries neresunder in the
absence of negligedce oF williul miszenduct on ins part.
; Yo nc event snall the Truptes he liabie (L} for aciing
{ in accordanpce with or rolving usen a0y ingcruchicn,
: notice, écnatd,‘certif;ca:e or Sorument Irom any
: Authdrized Agent oX 8% encity acting =o ensif ci any
i rurborized Agent, (:i) for any congegusniial, punitive
. _Q;nggcial damages or (iii} Zor the acte or cmiszions of
its pominces, correspendents, desigrnes, subazents o
subcustodians chosen with due care. C ’
(£}  The Trustee may consult with lega:
counsel approved by rhe Republic a% the expense cf the

®epublic as 1o zny marier relating to this hgreement,
and the Trustee shall rot incur any iiability in agting
in good falth in acceordarce with.any advice from such
counsel.
N ic}  The Truasee shall not incur any :
1iability for mnol performing any act ©r Funfilling any
SuTV, ckligaticn or regponsibilicy tereundez by Ieason
of any oCocurrencs beyonrd the contzsl 2f the Truztee
. tincluding bit nsT limized te any agi &I srovision of
. any present ox frure law or rogulation &F covernnenial
Cee suthorivy, any act o=of Ged or war, or the vnaveilapiiicy
3 # the Federal Reserve Dank wire oz telex cr oileX wire
’ o commnunication faciliity} .
ecricn 5.5 The Trasice sh2ll provide to the
monthly statenesnts sdencifving Lransastiens,

06/13-87 TEE 12:33  [TAFRY N 2683 Zoes
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transfers ar holders cf Trust Fundg ana E2C3 such
statement shall be deemed Lo be Correct and £final upsn P
ceipt thereof by the, Qe“"bl;c unless the Truszee is :
Cified in writing to &R contrary within thizty (265
5 ss days of the date ai such stanement.

Secf;.-icn 5.6 The Trustes sha‘l Jot be responsible
in any “c""‘cct’ for the feorm, execution, validity, value
ox c’&fml"mnc of documents oI Segu irivies held
‘*e*’»u:nue:r‘ or xor anv descriprion th erein, or IS¢ whe
identivy. aut: ority ox rights of ::cr.;oms executing )
& or purperting to execute or dsliver any such
sec"*‘ty or endorsement. :

dccuma,.u i

Section 5.7 Theg Repubklic shail be iiable for and

fha;" reigiifae and i feznify the Truitee and. holid it

harmless Lxom znd agalnst any and all claims, loswes,

"zzhlm.t“f:_s cests, Qamaces ©F EXpENSEH {including

rezgcnable st “ﬂcvs Fars and t’xpc:!‘.be&) (;csllecci::e:ly,

“rasses”) AT - ix comnettion with of related ¢

‘gree neretnder timciuding .

d by the Trustes in :
Sem whole or ix . :

pavT, oL a2ny cials or conduct :

on its pertl, prowid Tha snzained :

heveln shall regull zo ified for

tobses cavsed bY or Wi gocnducy .

Section 5. & In the event cf amy ambiguizny of
u::_ce:ta:n Y Révetnder o IV 2uy navice. 3 ;:r".‘lz::i::-- fodag
cher ::omux:‘.c@-..,i: recervad by the Trispee nRers -nler .
rhe TrStes o8y im 1v5 cole OF 3“"’&..,::::, ..-f::':*'z:*:' fxrom :
caring a::y acr_,_:: - orher thari Lx retalis ;wse$5, L of rhe
Srase Funss umtil "”.'r: TrugTew recoives !

,ﬁmcz*‘m which ‘a;za:::a @ such mmblguiny
"“"c.._-- LNty .

ARTICLE VE

tie shall have the
v giving writh i
Iepsr thizsy (FCL i
v For the 7
“iie shall havs ths

rhe removi
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Trustec. shalkl be & issclv&d, o Q¥all be » the couzse [o%4
dissoplution or llquid? ! s
Lr”apable af acuving hereunder
shall he tzken under the con
or Offlrt rs, or of ai
Republic sha 1 hawve the rig,
the Trustee from LES duties
written notlce i such T
cwo {2} business éays oY
the removzl to take zffe
address of the suclesscr
hereundexr. In any such case, U
rhe resignaticon or remcval:
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{a} ALY Trust Punds then kb
will be Celivered by it to such succes
temporary successor Trusteg as ma &
writing by the Republic or
to subclayse {<) ol th

H
L nLE LT
=
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Trustee’s obligations unde
terminate.

*‘1

{b} The Trus
he effective date of it
all propercy then held by
property Lo such successcy
suzcesscr Trustes ag may be ce

xepun’v” ‘orappsintéd by a cou
{c) of this Section 6.1.
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{ct In the event that no appointment
wrcessor Trusteé or a Lenpdrary suczessor Truscoe
have been made by written notice by the Republic
hirty (38) days after written notice of re=si b
th ”*us:ae has beeh given to the Republic, the R
cr the resigning Trustee may 2pply o any courlt
competent jurisdistion for the appolniment cf a
successor Trustee, and such COUIT may TheIeupon

rt

such notice, if any, as it skxll Qrem proper,
decessor Trusige. ARy SUCCesscr T
pursuant to this Scctien §.1ic) =n
c* a bank or trust Ccmn""y ﬁavin:
in The Clty of New York, a
surplus of not less tnan §120,8500
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which is so rated, such pavent corporacion shall have.a

rating of not less than "A-". "Ald® or the eguivalent},

and subject O regulstxoub reca*n ng fiduciary ﬁuudb on

deposit subatantially similar te 12 C.F.R. 3.10(bj, i&°

there bre such an institution willing, winlified and able
wm

ro accept the Trust upon reason wable or Custcmary terms.
Sestion 6.2 Any Corpor

Tyuetees oY any successor Te it in the Trust created by

this Agrcoment, may be merged o canve::ad 2 with wh

it or any successcr to it may ba oo nsclidat oY dny

avicn into which the

corporation succzeding to all o substanb- 1iy =1l of
he gorporate trust business cf the Trustee cr resulting

rom any merger, conversion, consolidation er tax-Iree
rchgcn;”aLl”u ro which the Trustesg ¥ any successsr UG
ir shall be a party shall, if "sfactsry to the
Eepubliz, be the SUCCESS0Y Tzus*e" under this Agreeﬁe::
i thour “03 exocition or £iling of any taper oI any
other act on the part of amy of the partiés hereto,
anything Rerein to the oantrary notwizhstandling.

Secricn §.3 IDvery successss TTistee appeinved

weveunder shall executs, acknowledge end dellivér to Its

redecespsr and to the Issuer, an imstfument in writing
a*ccyt‘wg sich appgintment hereuncer, ané cthersupch,
each such suczesscey Trustee, wizhout furfner acit,
deed or cohveyance. shall beccre ful‘v vcsccd with &l
the righri. immumic ieg and

les, pcwers, rrusts, éun ,
_-¢$a;13ns of its ;:edece;sc:; bur sucH :*eée esscT
sHall, nevercheless, on the written reguost of the

ecublxc, execiite, acknowledge and aelxve* noiastrument
**aﬁscc*V*n to such successcyr Trustss all the estates.

-
B rries, righcs, p cwers and-trusts of such
predecessor Hereunder; and every predecessc: Trustee
sn&lm de‘xvgr all scc;*l ies and wmcniss held by it uo
i1Ts SuoCessor shculd any transier, sesignment or

imstrument in writing from the Republic be reguire
any successor Trustee for mors fe¢lly and certainky
vesting in such successor Trustee the estates, rights,
powers and duties hereby V&Stt: or intended to be vested
in the predecessocr Trustes, any such transiex,
assiznment and instruments in wr;t;ng snall, on rezutest,
be cxecutsd, acknowicdged and dolivered by tha Republlic.

it

by

ARTICLE VIZ

NOTICES
r11 nocices, insTructlons and other
communicaricns or deliveries Tecul ‘red or permitted O ~e

06/17/57 TUE 12:33  [TX/RY N0 98941 Pz
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given hereunder shzll be in writing and shall become
effective when reccived. any written notice may be
delivered personally, given by confirmed facsimile oxr
orapaid teleogram or recognized courier gervice T2 che
nddressea set forth below. Each parly mey by notice Lo
the other party designate a new address %Yo which notices

must be sent.

Mipisterio de Hacienda Ze la
republica de Venerzuela

Diveccion Genexrzl Secrorial deo
“inanzas Publicas

Avenidz Mexico

dificio Torre 3anco
fPigso & y 12

Caxracas, Venezueld

dttentisn: irector de Crz=dizo Publico
.ele”apier: (582) 50%-7713
Taleshone: {582} 503-3572

If to the Trustee:
The Bank af New York
”arpvrake Trust Dedartment
101 Barclay Strest
Corporate Trust Department
. 2l.é¢9u
Kew York, New York 1C22#
ZETICLE VIlZ
CENERRAL TERMS
Sectiop 8.1 This Agreezent shalli fe intergrexed,

construeid, enforced ana a*mlﬂ'st=~ud in agoordance with
rhe internal stbstantive laws {and not rre choice af law
rules) =of the State of New York. hexeto

agree that any suic, acrion ox pzoceed ng relating to

T ew

[
Lo = «

TILEes

this Agreement {collect ively, “Procmedi ﬁgu”) shall be
erought exclusivel Y in the Supreme Court of the State oI
New York, County of Noe York; .in the Unized States .
Digrrict Court for the Scutbern District cf New ¥oxk
{the °New York Cousts®); or in the courts of Ve:ezg la
rhat sit iz Caracas.. Tc the extent permitred =54 law,
the Republic hereby submﬁts to the perscnal jurisdiction
of and agress thav all Proceedings shall be breught in
- 31 -
06/17/97 TUE 12:233  [TR/RX MO @834
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the New Yorx Courts. To the extent permitted By law,
the Republic hercpy walves the right to triai, Dy Jury
and to EsSsers coumnterclizims in azny such Proges dihgs.

The Republic agrees that service of all w
process and summonses in any Proceeding brought
¥ in the State 0f New York may be madd upan the Consul
General 'of the aeprl‘c of Venezuelsz b¥, in His cr her
absence ©r igcdpdcity, any of;-cxal pf the Censulate of.
chcbuyia,,n*es*nt v 1o ~ated @t 7 Bast Sist Street, New
o ‘few York 10022, U.E.AL {the "P“O”ﬂSS Agsncty, and
y 2 Tic irrevoezhly. ppoints the P*oc*ss Agent as
iFs alfent «to. rédeive 8t FertiEs ¢ Ly and all soeh
w*lt ‘process and st ummonses, andﬂag*éés than The
llLIe of the Process Agent Lo glve anpy notice to it a
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IN WITNESS WHERECE,; each of the paztles has
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by its duly aathorized representative as oI The day and
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year first above written.

THE BANK CF RNEW YOEXK

Treasurer
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Rio panel hears Venezuelan frigates claim

Sebastian Perry « Wednesday, 1 October 2014 (Just now)

A tribunal in Rio de Janeiro is hearing a US$450 million dispute between a US shipbuilder and Venezuela’s
ministry of defence, more than a decade after the claim was filed.

The Mariscal Sucre, one of two Venezuelan naval frigates at the heart of the dispute (Credit: Wikipedia)

Brazilian arbitrator José Emilio Nunes Pinto iS chairing the ad hoc panel, which also
includes Argentina’s Horacio Grigera Na6n and Spain’s Antonio Hierro, partner at
Cuatrecasas Gongalves Pereira in Madrid.

Virginia-based Huntington Ingalls, which spun off from US defence contractor
Northrop Grumman three years ago, is seeking around US$370 million under a
1997 contract for the repair and upgrade of two frigates owned by the
Venezuelan navy. The ministry has also filed a counterclaim worth around US$76
million. A hearing on the merits is scheduled for January.

The case has an unusually tortuous procedural history. Northrop, as Huntington
Ingalls’ predecessor, first sued the ministry in 2002 before a US district court in
Mississippi, the state where the work on the frigates was carried out, to recover
damages for cost overruns and other issues. Soon after, the contractor asked the
court to compel arbitration of the dispute.

Although the contract provided for ICC arbitration in Caracas, Northrop won a
court order in 2003 that the arbitral proceedings should take place in the United
States on the grounds that political instability in Venezuela (resulting from an
abortive coup against President Hugo Chavez) made it an unsuitable forum.

That arbitration was eventually relocated to Mexico City, with the tribunal
consisting of Filiberto Agusti of Steptoe & Johnson, steven Hammond of Hughes
Hubbard & Reed, and Mexico’s Claus von Wobeser as chair. But those proceedings
were stayed by order of the US district court in 2005 to allow the parties to pursue
mediation in the US. Later that year, the parties’ US counsel agreed to settle the
dispute for US$70 million.

However, a fresh round of litigation ensued in the US over the legitimacy of the
settlement, with Venezuela complaining that its Mississippi attorney, Richard
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scruggs, had not been authorised to settle the case. The US Court of Appeals for
the Fifth Circuit struck down - the settlement agreement in 2009 and remanded the
case to the district court to consider further arguments about the enforceability of
the contract’s forum selection clause.

The district court ruled in 2010 that the deterioration in diplomatic relations between
the US and Venezuela meant that to compel Northrop to arbitrate in Caracas
would be “unreasonable”. The court therefore ordered a new arbitration in a seat
outside Venezuela, and required the parties to submit regular reports on the
status of those proceedings.

The parties initially agreed on Washington, DC, as the new seat but further
wrangles meant it took more than a year for the tribunal to be formed. Huntington
Ingalls appointed Grigera Naon and the ministry appointed Hierro but the co-
arbitrators failed to agree on a chair. The ICC Secretariat in Paris stepped in at
the shipbuilder’s request and nominated Nunes Pinto in 2012.

The tribunal issued a procedural order in July last year affirming its jurisdiction
over the dispute and designating Rio de Janeiro as the seat of arbitration. It also
declared that the procedure would be conducted according to the Venezuelan
arbitration act, supplemented by the UNCITRAL rules if needed. While the case
remains ad hoc, the ICC has been providing some administrative services.

According to regulatory disclosures, Huntington Ingalls filed a statement of claim
in March this year, seeking US$173 million in damages plus substantial interest
and litigation expenses. Venezuela submitted its statement of defence in July,
denying all the company’s claims and submitting a counterclaim for alleged late
delivery of the frigates, unfinished work and breach of warranty.

Venezuela has also asked the tribunal to lift an injunction granted by the US
district court in 2002 against the Bank of New York Mellon. The bank is holding
funds in trust for Venezuela as part of the original contract but was ordered by the
court not to disburse those funds except to Huntington Ingalls.

Los Angeles-based firm Shepherd Mullin Richter & Hampton has been long-term
counsel to Huntington Ingalls in the Mexico City and Rio arbitrations and US court
proceedings, along with Venezuelan firm Hoet Pelaez Castillo & Duque. DLA
Piper also came on board as co-counsel in the Rio arbitration earlier this year.

Venezuela has had several changes of counsel since the dispute began. In the
Rio arbitration, Miami-based firm Diaz Reus & Targ initially advised the ministry
but was replaced last year by Guglielmino & Asociados, the Buenos Aires-based
firm set up by the former head of Argentina’s ICSID defence team.

The ministry’s original counsel team in the Mexico City arbitration and US court

proceedings consisted of Scruggs Law Firm in Mississippi and Podhurst Orseck
in Miami. Following the disputed 2005 settlement, those law firms joined the US
district court proceedings as intervenors, submitting their own claims against the
ministry. From 2006, the ministry has used Mississippi firm Wise Carter Child &

Caraway in the US court matters.

Richard Scruggs was a prominent trial attorney who helped the state of
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Mississippi bring a landmark lawsuit against 13 tobacco companies in the 1990s,
as dramatised in the Russell Crowe film The insider. Scruggs was later disbarred
and sentenced to seven years’ imprisonment in 2009 after pleading guilty to the
attempted bribery of two judges. The attempted bribes did not relate to the
Huntington Ingalls dispute.

Huntington Ingalls (formerly known as Northrop Grumman Ship Systems) v Ministry of Defence of the Republic

of Venezuela
In the Rio de Janeiro arbitration

Tribunal

« José Emilio Nunes Pinto (Brazil) (appointed by the ICC)
« Horacio Grigera Naén (Argentina) (appointed by Huntington Ingalls)

¢ Antonio Hierro (Spain) (appointed by the ministry)

Counsel to Huntington Ingalls
e Shepherd Mullin Richter & Hampton
Joseph Coyne and Kenneth O’Brien in LOs Angeles
« DLA Piper (from 2014)
Juan José Delgado Alvarez and Maria Cecilia Rachadell in Caracas and Miami

* Hoet Pelaez Castillo & Duque

Jorge Acedo and José Gregorio Torrealba in Caracas

Counsel to the Ministry of Defence

« Guglielmino & Asociados (from 2014)

Osvaldo Guglielmino in Buenos Aires and Diego Brian Gosis in Miami

¢ Diaz Reus & Targ (until 2014)

Michael Diaz, Carlos Gonzalez, Brant Hardaway and Marta Colomar Garcia in Miami

Expert witnesses

For the ministry

Fabian Bello - On valuation
In the Mexico City arbitration

ICC tribunal

¢ Claus von Wobeser (Mexico) (chair)
« Filiberto Agusti (US) (appointed by Northrop Grumman)

« Steven Hammond (US) (appointed by the ministry)

Counsel to Northrop Grumman

* Shepherd Mullin Richter & Hampton

Joseph Coyne, Joseph Costello, Daniel Park and Judith Martinez in Los Angeles
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Counsel to the ministry

e Scruggs Law Firm in Oxford, Mississippi

e Podhurst Orseck in Miami

Before the US District Court of the Southern District of Mississippi and the Fifth Circuit Court of Appeals

Counsel to Huntington Ingalls

e Franke & Salloum

Richard Salloum and Traci Castille in Gulfport, Mississippi

¢ Shepherd Mullin Richter & Hampton

Joseph Coyne and Kenneth O’Brien in LOS Angeles

Counsel to the Ministry of Defence

* Wise Carter Child & Caraway (from 2006)

James Robertson and Mark Goldberg in Jackson, Mississippi

Counsel to Scruggs Law Firm, Richard Scruggs and Podhurst Orseck (intervenors)

« David Shelton in Oxford, Mississippi

e Shaddock & Associates

George Shaddock

Counsel to Bank of New York Mellon

« Hailey McNamara Hall Larmann & Papale

Richard Tubertini in Gulfport, Mississippi
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